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No. 2 WASHINGTON, January 26, 1832. 

SIR: Having, by the President, by and with the advice and consent of the 
Senate, been appointed Charge d 'Affaires to the Republic of Buenos Ayres, 
you will embark as speedily as possible for the place of your destination, in 
the United States' sloop of war, the Peacock, now lying at Boston. 

On the ordinary duties you will have to perform as charged with the political
interests of your Government, and the protection of your fellow citizens 
in their lawful intercourse with the country to which you are sent you need 
no particular instructions: Your general knowledge of the subject, the 
'perusal of the instructions to your predecessors, and their correspondence 
with the Government, will be sufficient guides in that part of your duties. 

There are, however, subjects in the relations between the two countries, 
m which it is necessary to put you more particularly in possession of the 
views of your Government some of which subjects, for your negotiations, 
nil require the exercise of that discretion, industry, and talent you are 
known to possess, and which led to your selection for the present mission. 

i. The first of these to which it is necessary to call your attention, are 
the acts and pretensions of an individual at the Falkland Islands, pretending 
to, or really possessing authority under the Government to which you are 
ent. 

A certain Lewis Vernet, who appears to have formed an establishment at 
ioledad, one of the Falkland Islands, has, within a few months past, cap- 
ured three American vessels, the Breakwater, the Harriet of Stonington, 
and the Superior of New York, under pretence that they had infringed some 
unknown laws of the Republic of Buenos Ayres, for the protection of the 
fisheries. By the affidavit of William Mitchel, copy of which is annexed,it 
appears that two of the vessels so captured, have, without any form of trial, 
been appropriated to the use of Vernet, and fitted out with the avowed design
of making them the instruments of further aggressions on the property of 
citizens of the United States pursuing their lawful commerce and business 
in those seas. 

A copy of Vernet's circular to the masters of vessels arriving at the 
Falkland Islands, with a copy of the decree, real or pretended, under which 
he professed to act, has also been forwarded to the Department, by a person 
in Philadelphia, (L. Krumbhaar,) supposed to be the partner, but certainly 
the correspondent, of Vernet. His letter, with Vernet's circular, and copy 
of the decree, are also annexed for your information. 

The lawless and piratical nature of these acts, could not permit the 
President for a moment to believe that they were authorized by a friendly 
power, this persuasion was strengthened by the circumstance, that, at the 
date of the alleged decree put forth by Vernet as his authority, we had an 
accredited agent at the Republic of Buenos Ayres, who was, at the time, in 
active correspondence with that Government, and with this Department, whose 
despatches bearing date within a few days after that of the pretended decree, 
are entirely silent on the subject. 

There are other reasons for doubting the authenticity of this paper. At 



the time it bears date, the Government was engaged in a perilous civil war, 
with an enemy in the immediate vicinity of the city, which was terminated 
only a few days after by a revolution changing their form of Government, as 
no copies of any of the documents, said to have been enclosed with this 
instruction, are with the Department's file copy of it. This statement will 
apply to practically all instructions, especially during the period covered 
by the present publication.

The decree is in the name of a Governor Delegate, appointed during the 
absence of the regular Chief, without the assistance of the Council of 
Government. 

At this time, (the 11 June, 1829,) we were on the most friendly terms 
with the Government of Buenos Ayres. It was known there, that, from the. 
earliest period of our political existence, our citizens engaged in the 
fisheries had resorted to the Falkland Islands for shelter, for such 
necessaries as it afforded, and for the purpose of carrying on their business
on its shores, and in its harbors, and bays; and it is entirely inconsistent 
with this knowledge and those friendly dispositions, that powers should have 
been given to an individual, and that individual not a citizen of the 
country, to interrupt this trade at his pleasure, and even making it his 
interest so to do at the same time that the decree was kept secret from the 
Agent of our Government who was on the spot. 

With these reasons for believing the pretence of a decree a mere color for 
piratical acts, the President has directed the Secretary of the Navy to send 
all the force he could command to those seas, with the orders of which a copy 
is annexed to these instructions: And he also communicated the 
representations he had received, and the measures he had adopted in 
consequence of them to Congress by a Message, copy of which is also annexed . 

This statement of facts puts you in possession of the position of this 
important affair, at this period. 

While the Executive takes measures for the immediate protection and 
relief of our fellow-citizens, it will be your duty, first, to justify these 
measures to the Government of Buenos Ayres in case you should find, on your 
arrival, that the authority set up by Vernet has really been given to him, 
and is avowed by the Government and afterwards to place our claim to the 
fisheries in a proper point of view, and secure it from future interruption, 
by a formal acknowledgement of our right, and by procuring proper 
stipulations guarantying its undisturbed exercise hereafter. 

The directions from the Navy Department, dated 29^ November, 1831,are general
"to afford protection to our citizens engaged in the fisheries, and in their 
lawful commerce, and particularly if they are molested in their usual 
pursuits and trade." 

The orders given on the 4th January are in answer to a request by the 
commander of the squadron for more particular instructions. The circumstances
of the case are there stated, and the orders given in consequence of them, 
are infinitely more moderate than those circumstances would have justified. 
The Commander is to inquire whether the acts have been done under the 
allegation of authority from the Government; and, in that case, he is merely 
directed to prevent our ships from capture, to retake those that have fallen 
into the hands of Vernet, and keep them until the return of a despatch vessel
he is ordered to send to you for instructions. The most suppose unauthorized. 



But the more moderate and friendly course has been pursued. There was a 
possibility that Vernet might, under false pretences, have obtained from the 
Delegate Governor, the decree which he sets up as his authority, and being 
vested ostensibly with a national character, we thought it right before 
proceeding further, to ask for a disavowal of the acts in which we must 
suppose he has exceeded his powers. You will not fail to cause the friendly 
spirit which dictated this course to be perceived, and duly appreciated, 
before you proceed to demand a disavowal of the acts of Vernet, and 
restoration, with indemnity of the property he has seized. This you are to do
on the following grounds : 

First: That without entering here into the question of right, which will 
be hereafter discussed, the seizure of our vessels cannot be justified under 
the decree from which Vernet pretends to derive his authority because, at 
the period he was so appointed, we were in actual use of the shores, bays, 
and harbors, of those Islands for the purposes of shelter and fishery. We had 
been in such use for more than fifty years undisturbed when there were 
settlements on the Island unmolested when there were none. We had, in 
consequence of this undisturbed use, increased our capital employed in the 
fisheries, and had good reason to believe that whatever right any nation 
might have to interfere with a use so extensively important to us, and so 
long enjoyed, that we should specially be informed of such conflicting claim 
more especially if the claim were set up by a friendly nation with whom we 
were then connected in the usual diplomatic intercourse, and who, not being 
ignorant that we had made this use of the shores they claimed, had suffered 
us uninterruptedly, and without asking any permission, to enjoy it as a 
common right. To give the first notice of such interfering claim by a seizure
and confiscation of our vessels unsuspectingly engaged in what they deemed a 
lawful occupation, partakes more of a hostile act than of the assertion of a 
right as used among civilized nations. 

Still stronger would be the reasoning if the act is considered not as one 
emanating from the immediate authority of the Nation for the assertion of a 
public right claimed by them, but as the delegation of an authority to an 
individual to exercise that national right at his own discretion, and for his 
own benefit, in the manner claimed by the person who has, as we think, abused
the authority if any, and whatever it may be, that has been vested in him. 

The decree in question, supposing it to be authentic, is dated the 10th 
of June, 1829. Mr. Forbes, our Charge d' Affaires, was then in Buenos Ayres. 
Had the decree been communicated to him had he been told that the Islands 
could no longer be made use of in the accustomed manner, under the penalty of
confiscation of the vessels resorting there, he would have communicated the 
information to his Government, and measures would have been taken to inquire 
into the right, and, if it were acknowledged, to warn our citizens that it 
ought to be respected. Nothing of this kind was done, and our ships are 
seized and confiscated for the violation of a right, (supposing it to be 
one,) of which our Government had no notice, and our citizens no warning. 

Should it be said, in answer to this branch of the argument that the decree 
in question was published in the gazette of the day, at Buenos Ayres, (which 
is not, however, believed, as Mr. Forbes, very minute in his general 
correspondence, takes no notice of it,) and should this prove to be the fact,
the reply is easy: First the communication ought to have been special. It 
interfered with an existing and most extensive use, and, therefore, not only 
a friendly disposition, but absolute justice, required that express notice 
should be given of an intent to interfere with this use. Secondly the 



communication of the decree, supposing the publication a sufficient notice, 
would not inform us of the interpretation that was practically to be put upon
it. The preamble asserts a possession by Spain on the lo*. 11 May, 1810, of 
the Falkland Islands, and of all the others near Cape Horn, including that of
Terra del Fuego, and derives the right in the Republic to them, as forming 
part of the Vice Royalty of the Rio de la Plata by the effect of the 
revolution. It then erects those Islands into a military and civil Government
directs that the residence of the Governor shall be on the Island of Soledad,
on which a battery is to be erected under the flag of the Republic, and 
directs him (the Governor) to enforce the laws of the Republic on the 
inhabitants, "and to see to the execution of the regulations of the fishery 
on all the coasts of the same." What those regulations are, is not even 
hinted at: Did they apply to the inhabitants only? Such would be the natural 
construction. Did they exclude foreigners from the right of fishery? If so, 
some notice, some motive for inquiry, ought to have been given. The law of 
Nations founded in the principles of justice, requires that a right enjoyed 
for more than half a century, even if only by tacit permission, be not 
withdrawn without notice, much less ought any penalty to be enforced for the 
exercise of it before such notice. Thus, even supposing the right of the 
Buenos Ayrean Government to be uncontroverted, we have a just cause to 
complain of the seizure of our vessels, and to demand restoration and 
indemnity. But our cause of complaint is rendered more apparent from the 
manner in which their officer, supposing him to be such, has executed this 
pretended right of seizure and confiscation. Without trial, without evidence,
he has imprisoned the crews, and converted the vessels and cargoes to his own
use. He has done this after enticing them into his port by the offer of 
supplies and assistance, and as far as appears, without any allegation of a 
breach of their fishery laws. 

Without any precise information on that subject, your instructions must 
be hypothetical; to remonstrate against them, should they be found to 
contravene rights which we think ourselves entitled to by the laws of 
Nations. These will be briefly explained as applicable to the subject, and to
the circumstances of the two Nations. 

The right of fishery, considered as to the place in which it is to be 
exercised, is that which is carried on solely on the high seas out of the 
jurisdiction of any nation That which is carried on the high seas, but within 
the distance of the shore belonging to another nation which gives to it a 
customary jurisdiction within bays of the sea included by an ideal line 
drawn from one headland to another none of which require the use of the 
shores for the drying or preparing of the animals taken from the sea and, 
finally, those fisheries which require the use of the shore for some of the 
operations necessary for the fishery, either to haul the seines, or to 
prepare,or dry the fish. 

The ocean fishery is a natural right which all nations may enjoy, in common. 
Every interference with it by a foreign power is a national wrong. When it is
carried on within the marine league of the coast which has been designated as
the extent of national jurisdiction, reason seems to dictate a restriction, 
if, under pretext of carrying on the fishery an evasion of the revenue laws 
of the country may reasonably be apprehended, or any other serious injury to 
the Sovereign of the coast, he has a right to prohibit it; but as such 
prohibition derogates from a natural right, the evil to be apprehended ought 
to be a real, not an imaginary one. No such evil can be apprehended on a 
desert and uninhabited coast therefore such coasts form no exception to the 



common right of fishery in the seas adjoining them. All the reasoning on the 
subject of the ocean, applies to the large bays the entrances to which 
cannot be defended. 

As to the use of the shores for purposes necessary to the fishery, that de- 
pends on other principles. When the right of exclusive dominion is 
undisputed, the sovereign may, with propriety, forbid the use of them to any 
foreign Nation: provided such use interferes with any that his subjects may 
make of them; but where the shore is unsettled and deserted, and the use of 
it, of course, interferes with no right of the subjects of the power to which
it belongs, there it would be an infringement of the right to the common use 
of the shores, as well as of the ocean itself, which all nations enjoy by the
laws of Nature, and which is restricted only by the paramount right which the 
sovereign of the soil has to its exclusive use, where the convenience or 
interest of his subjects require it, or when he wishes to apply it to public 
purposes. It is true that he is the judge of this interest of his subjects, 
and of the necessity of using it for his public purposes, but justice 
requires that where no such pretension can be made, the shores as well as the
body of the ocean, ought to be left common to all. 

These principles seem to have dictated the articles in the treaties between 
the United States and England. The third article of the treaty of peace 
of 1782, declares that the people of the United States shall continue to 
enjoy, unmolested, the right to take fish on the Grand Bank, &c. and to dry 
and cure their fish in any of the unsettled bays, harbors, and creeks of Nova
Scotia, Magdalen Islands, and Labrador, so long as the same shall remain 
unsettled; but that when settlements are made, then they cannot enjoy the 
right without a previous agreement with the inhabitants, or possessors of the
soil. In the treaty of Utrecht, too, France is allowed the use of the 
unsettled shores, for the purpose of drying fish, by certain metes and 
bounds. But the most remarkable treaty on this subject, is that entered into 
between Great Britain and Spain in 1790, by which the latter power stipulates
not to make any settlements on either the Pacific or the Atlantic shores of 
America further south than those which were then made. A copy of this treaty,
taken from a book printed in Spain in the year 1801, by authority, entitled "
Coleccidn delos Tratados," &c. is herewith delivered to you. This stipulation
is clearly founded on the right to use the unsettled shores for the purpose 
of fishery,and to insure its continuance. 

But where the unsettled shore, although under the nominal sovereignty of one 
nation, is in fact possessed by independent uncivilized tribes, the right 
to exclude other nations from the use of the shores, stands on a much less 
stable footing. This is the case with all the continent of South America to 
its extremity, from the Rio Negro or Rio Saules, in latitude 41, and also 
with the adjacent islands of Terra del Fuego and Staten land. On the Pacific 
side, the Arancaunians [Araucanians], and on the Atlantic the Puelches, 
Patagonians, and other tribes, are perfectly independent. To the common use 
of these shores, therefore, there can be no reasonable objection. 

How far the present Government of Buenos Ayres is entitled to the extent 
of territory necessary to establish a right over these fisheries, even 
supposing them to be attached to the Sovereignty of the country, is another 
important question to which your attention must be turned, and which we have 
not the means of determining here. The Vice Royalty of Buenos Ayres under 
the Spanish Government comprehended several provinces on both sides of the 
La Plata, these now form separate Governments as far as their unsettled state 



will allow us to judge of their condition: But that Patagonia was ever 
included in the Province of Buenos Ayres proper, is not believed. A project 
was formed by the Spaniards in 1778 of forming settlements there, but 
although the settlers came out to Monte Video, the project was abandoned, 
and the whole of the continent, and Islands of Terra del Fuego and Staten 
land remain as unsettled and desert now as they were found at the time of 
their discovery. 

From the foregoing facts, and principles applicable to them, you are 
instructed to press, in the negotiation you are authorized to open on the 
occasion, 

1. The perfect right of the United States to the free use of the fishery 
on the ocean, in every part of it, and on the bays, arms of the sea, gulfs, 
and other inlets, which are incapable of being fortified. 

2. To the same perfect right on the ocean within a marine league of the 
shore, when the approach cannot be injurious to the sovereign of the country, 
as it cannot be on the shores which are possessed by savage tribes, or are 
totally deserted, as they are to the south of the Rio Negro. 

3. To the same use of the shores when in the situation above described. 

4. That even where a settlement is made, and other circumstances would 
deprive us of the right, that a constant and uninterrupted use will give it 
to us. 

It cannot be denied that the United States, since the beginning of their 
independent political existence, and even while they were colonies, were, in 
common with other nations, in the undisturbed enjoyment of the whale and 
seal fishery, with the knowledge of Spain and this, it is believed, applies 
particularly to the Falkland Islands and at times when there were settlements
on them as well as when they were deserted. 

The object of establishing these points is to embody them into a treaty 
which you have herewith a full power to negotiate and conclude. The 
articles on this subject must acknowledge our right to the fisheries on the 
shores while they remain unsettled, and you may fix a certain extent from 
each settlement, not to exceed ten leagues each way. 

With respect to the vessels seized by Vernet, if his acts are avowed, you are 
to justify their recapture, (if they have been taken by our squadron,) and 
demand their restitution if they have not, on the grounds herein before 
stated to show the irregularity of his proceedings, and if his acts are 
disavowed, you are to give orders to the commander of the squadron to break 
up the settlement and bring him to Buenos Ayres for trial. 

You will, in your demands on the subject of the fisheries, use firm but not 
irritating language. The President is fully sensible of the difficult 
situations in which the internal troubles of the Republic have placed its 
Government, and he does not attribute to an unfriendly disposition, acts 
that, in ordinary times, might wear such an aspect but he expects, from the 
similarity of our republican forms, and from a recollection of our early 
recognition of their independence, and our uniformly amicable disposition 
since, that, on consideration of our complaints, full justice will be done to
our citizens, and that measures will be taken to meet the disposition he 
feels, for a strict commercial union on principles of perfect reciprocity. 



At several periods, M? Forbes was invited by that Government to form 
such a treaty, as you will find from a perusal of his correspondence with the 
Department. It is hoped that the same disposition still continues, and, if 
such be the case, you are to proceed, without delay, to the formation of a 
treaty of amity and commerce, of which the basis is to be perfect reciprocity 
between the contracting parties no advantage asked or conceded with 
respect to third parties the freedom of commerce in time of war, as con- 
tained in the treaties we have concluded with other American Republics: 
that with Central America you may take as your model. 

There are several claims of American citizens against the Government of 
Buenos Ayres, some of which are unsettled others, although liquidated, are 
unpaid. You will find all of them referred to in the correspondence of the 
Department with Mr. Forbes, or Mr. Rodney, and you are instructed to 
press for the liquidation and payment of these demands, with earnestness. 
If the finances of the Republic will not admit of immediate payment, the 
settlement of such as are unliquidated should be made, and secure funds 
provided for their payment at a future day. 

One of these claims, that of M T . Halsey, stands on a different ground from 
all the rest, and its peculiar circumstances, as well as the magnitude of the 
sum, its importance to him, and the great expense, vexation, and loss of 
time, he has incurred in prosecuting it, call for particular attention to it.
In addition to the papers in the archives relating to this claim, his own 
explanations of its circumstances to you, personally, have put you in 
possession of all its particulars, and you will urge its satisfaction, as a 
matter which justice, as well as the amicable relations of the two countries 
require. You are more particularly referred, in this case, to despatch N? 16,
from this Department, a copy of which is herewith transmitted for your 
guidance. 

I am [etc.].


